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Federal Court Vacates the
Department of Labor’s
Regulations Eliminating the
Federal Exemption for

Home Health Workers

On December 22, 2014, in Home
Care Association of America v. Weil,!
the U.S. District Court for the District
of Columbia struck down portions
of the U.S. Department of Labor’s
(“DOL”) Wage and Hour Division’s
final rule eliminating the Fair Labor
Standards Act’s (“FLSA”) minimum
wage and overtime exemptions for
home care workers employed by home
care agencies and other companies.
Finding that the DOL’s revised regula-
tion as applied to third-party employers
“not only disregard[ed] Congress’s
intent, but seize[d] unprecedented
authority to impose overtime and mini-
mum wage obligations in defiance of
the plain language” of the FLSA, the
court granted the plaintiffs’ motion for
summary judgment and vacated that
portion of the regulation.” One week

later, the same court granted plaintiffs’
motion for a temporary restraining
order seeking to temporarily stay the
January 1, 2015 effective date of Sec-
tion 552.6 of the challenged rule, the
section defining the companionship
exemption.” On January 14, 2015, the
court vacated the DOLs new rule that
purported to narrow the definition of
“companionship services” exempt from
overtime under the FLSA.* Conse-
quently, the court effectively blocked
all of the DOLs attempts to eliminate
the minimum wage and overtime
exemptions for home care aides, con-
cluding that the DOL overstepped its
authority in promulgating both provi-
sions by trying to do through regulation
what must be done through legislation.’
Based on these rulings, the vacated
provisions will not take effect unless
the decision is reversed on appeal.®

The Effect of the District
of Columbia Court’s Ruling
Nationwide

While district courts are not
required to follow another district
court’s ruling, given the unique posi-

tion the Circuit for the District of
Columbia inhabits in review of agency
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action, precedent suggests that courts
nationwide may choose to do so in this
instance. Indeed, a court that previ-
ously concluded it should follow a
D.C. court’s vacatur of an agency regu-
lation noted that a district court may
issue injunctions that bind parties out-
side its geographic jurisdiction.”

In National Minority Association v.
U.S. Army Corps of Engineers, various
plaintiffs’ trade organizations, on behalf
of their aggrieved members, brought a
facial challenge to a regulation promul-
gated by the Army Corps of Engineers.®
The district court granted summary
judgment for the plaintiffs and entered
an injunction prohibiting the Corps
and the Environmental Protection
Agency from enforcing the regulation
anywhere in the United States. In
affirming, the D.C. Circuit noted its
special position:

[I]f persons adversely affected by
agency rule can seek review in
the district court for the District
of Columbia, as they often may,
our refusal to sustain a broad
injunction is likely merely to
generate a flood of duplicative
litigation. Even though our juris-
diction is not exclusive, an
injunction issued here only as to
the plaintiff organizations and their
members would cause all others
affected . . . to file separate actions
for declaratory relief in this circuit.
Issuance of a broad injunction
obviates such repetitious filings.’

What Should Home Care
Employers Do Now?

The DOL has appealed the district
court’s decisions discussed above."
Until the District of Columbia Court
of Appeals rules on the DOLs appeal,
home care employers may continue to
utilize the federal companionship and
live-in domestic worker exemptions as
they have in the past. However, home
care agencies should confirm that they
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meet the requirements for satisfying
these exemptions and are creating
a record of the existence of the
exemption(s) they are relying upon.
Further, home care agencies should
independently ensure that they are in
compliance with all applicable state
wage-hour laws, as some states require
an employer to pay minimum wage
and/or overtime to domestic service
employees who would otherwise be
exempt under federal law.

Establishing Applicability
of the Federal Exemption —
Analysis, Agreements, and

Records

As a first step, employers should
carefully analyze whether their
employees meet the requirements of
the available federal exemptions.
When it is determined that a particu-
lar exemption applies, employers need
to ensure that the required agreements
and records are created and maintained
to support the existence of the exemp-
tion. It is particularly important for
home care employers to have an under-
standing of the FLSA’s exemptions for
domestic service workers who satisfy
the requirements of the live-in domes-
tic worker exemption or, alternatively,
the companionship exemption.'

Live-In Domestic Worker
Exemption

Under 29 U.S.C. § 213(b)(21),
“an employee who is employed in
domestic service in a household and
who resides in such household” is
exempt from the overtime require-
ments of the FLSA. In order to be a
live-in domestic service worker, a
worker must reside on the employer’s
premises either “permanently” or for
“extended periods of time.”'? The
DOL has advised that a worker
resides “permanently” on an employ-
er’s premises seven days a week such
that he or she has no other home, and
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a worker resides on an employer’s
premises for “extended periods of
time” when: (i) he or she lives, works,
and sleeps on the premises five days
per week and 120 hours or more; or
(ii) if he or she spends less than 120
hours working and sleeping on the
employer’s premises, he or she spends
five consecutive days or nights resid-
ing on the premises."

The DOL has plainly rejected the
classification of caregivers who work
24-hour shifts, but less than the
requirements set forth above, as live-
ins, explaining that “employees who
work 24-hour shifts but are not resid-
ing on the employer’s premises
‘permanently’ or for ‘extended periods
of time’ as defined above are not con-
sidered live-in domestic service
workers and, thus, the employers are
not entitled to the overtime exemp-
tion. . . . The fact that an individual
may need 24-hour care does not make
every employee who provides services
to that individual a live-in domestic
service employee. . . . Employees who
work 24-hour shifts but are not live-
in domestic service employees must
be paid at least minimum wage and
overtime for all hours worked unless
they are otherwise exempt under the
companionship services exemption.”"*

Agreements between Employers
and Live-In Employees

Note that true live-in workers
who satisfy the requirements of 29
U.S.C. § 213(b)(21) are only exempt
from the payment of overtime under
the FLSA, not minimum wage."
Thus, the employer is required to
keep an accurate record of actual
hours the live-in works to ensure that
all minimum wage obligations are
met.'® However, the DOL permits the
live-in and the employer to enter into
“any reasonable agreement of the par-
ties which takes into consideration all
of the pertinent facts.”'? As such, “the
employee and the employer may exclude,
by agreement between themselves, the

continued on page 4
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amount of sleeping time, meal time and
other periods of complete freedom from
all duties when the employee may either
leave the premises or stay on the premises
for purely personal pursuits.”™ For peri-
ods of “free time (other than those
relating to meals and sleeping) to be
excluded from hours worked, the peri-
ods must be of sufficient duration to
enable the employee to make effective
use of the time,” and any interruption
to any scheduled off-duty time must be
counted as hours worked."

In evaluating employer-employee
agreements, “there is no single generic
test for ‘reasonableness’ under section
785.23 ... [and] an agreement reached
pursuant to section 785.23 is binding if
it is reasonable in light of ‘all of the
pertinent facts’ of the employment
relationship.”® Courts have held that
reasonableness requires that, “at a
minimum, an agreement must take
into account some approximation of
the number of hours actually worked
by the employee or that the employee
could reasonably be required to
work.” As such, the employer must
ensure that the agreement reflects the
reality of the hours actually worked by
the live-in caregiver.

Employers should note that where
the caregiver satisfies the requirements
for the live-in domestic worker exemp-
tion, but not the separate companionship
exemption, the employer has record-
keeping obligations and cannot rely
upon the reasonable agreement as a
substitute for actual hours of work.”
The regulation provides that “the
employer shall keep a copy of the
agreement specified by § 552.102 and
make, keep, and preserve a record
showing the exact number of hours
worked by the live-in domestic ser-
vice employee.””

Companionship Exemption

Under 29 U.S.C. § 213(a)(15),
“any employee employed in domes-
tic service employment to provide

companionship services for individuals
who (because of age or infirmity) are
unable to care for themselves” are
exempt from the minimum wage and
overtime provisions of the FLSA. The
companionship exemption specifically
requires two fundamental components:
(1) the employee must be employed in
domestic service employment in a pri-
vate home, and (2) the employee must
provide companionship services, as
defined by the DOL, for aged or infirm
individuals who cannot care for them-
selves.”* An employer that asserts that
an employee is exempt from the FLSA’s
protections bears the burden of estab-
lishing that the exemption applies
affirmatively and clearly.”” All exemp-
tions to the FLSA are construed
narrowly, in keeping with its remedial
purposes.

In order for a domestic service
employee to qualify for the compan-
ionship exemption, the individual
must perform services in a private
home. Although “the determination of
what constitutes a ‘private home’ in
the context of the FLSA companion-
ship exemption must be made on a
case-by case basis,” courts will gen-
erally consider six factors when
evaluating a particular circumstance:*

1. Did the client live in the living
unit as her private home before
beginning to receive services? If
so, it is likely a “private home.”

2. Who owns the living unit? If the
client or her family owns the unit,
that is a significant indicator that
it is a “private home.”

3. Who manages and maintains the
residence? If many of the essen-
tials of daily living (rent, utilities,
food, etc.) are provided by the
client or her family, that weighs
strongly in favor of it being a
“private home.”

4. Would the client be permitted to
live in the unit if the client were
not contracting with the provider
for services? If yes, this factor
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weighs in favor of the unit being a
“private home.”

5. What is the relative difference
in the cost/value of the services
provided and the total cost of
maintaining the living unit? If
“the cost/value of the services is
incidental to the other living
expenses, that weighs in favor of
it being a “private home.”

6. Finally, will the service provider
use any part of the residence for
the provider’s own business pur-
poses!? If so, that weighs in favor
of the unit not being a “private
home.”

As for caregivers who on occa-
sion provide care in-facility and not
in the private home, resulting in the
provision of companionship services
to some of the employer’s clients and
more “substantial medical care” to
other clients, all within the same
workweek, the DOL has stated that to
be eligible for the companionship
exemption “all of the employment in
the same workweek, for the same
employer, must be exclusively within
the meaning of ‘domestic service
employment™ and that on those facts,
the worker would not be considered
exempt because the individual’s work
during a workweek “would not be
exclusively in domestic service
employment.””” While DOL guidance
is not legally binding, it reflects the
DOL’s narrow view of the companion-
ship exemption. Thus, for the
companionship exemption to apply,
all of the hours worked by the
employee during the workweek must
be aggregated and analyzed together,
and the exemption may be lost in its
entirety for employees who perform
some in-facility duties during any por-
tion of the workweek.

Analysis of the applicability of
the exemption must include an evalu-
ation of the nature of the employee’s
work. The DOL defines “companion-
ship services” as “those services which
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provide fellowship, care, and protec-
tion for a person who, because of
advanced age or physical or mental
infirmity, cannot care for his or her
own needs.”*® Companionship services
do not include services performed by
trained personnel such as registered or
practical nurses.” Companionship ser-
vices includes household work for aged
or infirm persons including meal prep-
aration, bed making, clothes washing
and other similar services.”® However,
while a caregiver may perform general
household work and maintain the
exemption, the general household
work cannot exceed 20 percent of the
total weekly hours worked by the care-
giver or the exemption will be lost and
the employee must be paid for all
hours in compliance with the mini-
mum wage and overtime requirements

of the FLSA.%!

Based on legal authority interpret-
ing the regulations, a conservative
approach would be to include any
routine household cleaning (dusting,
mopping, vacuuming) activities,
whether the patient’s room or other-
wise, in an accounting of general
household work. Cleaning patient
spills, or any other cleaning that is per-
formed intermittently as the need
arises for the patient, need not be
included in general household work.
While an employer may elect to
exclude from an accounting of general
household work any routine cleaning
limited only to patient areas, there is a
risk that a court would find that work
to be “general household work.” All
services performed for other members
of the household should be included in
an accounting of general household
work.

While an employer is not
required to keep records pursuant to
§ 516.2, or § 552.110 for those
employees who qualify for the com-
panionship exemption, it is essential
to keep accurate records of hours
worked and total time spent on gen-
eral household work to ensure that an
employee satisfies the exemption and
the employer can potentially defend
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that position. Further, these records
are also necessary for any workweek
where the employee fails to meet the
exemption (i.e., exceeds 20 percent
general household work) and, there-
fore, is entitled to minimum wage and
overtime.

State-Specific Requirements

In addition to considerations of
federal law, when compensating home
health aides, employers must also navi-
gate varied and complex state statutes.
This can be a formidable task, particu-
larly for employers who operate in
multiple jurisdictions throughout the
United States. Unfortunately, state stat-
utes are too numerous and disparate to
fully discuss in this article; however,
below are a few examples of some of the
state-specific considerations that are
illustrative of the types of issues that
home care employers may encounter.
Due to the complexity of state wage
and hour laws, employers should inde-
pendently review compliance with the
specific states’ wage and hour laws gov-
erning their operations.

New York

24-Hour Home Health Workers
Are Not Exempt

Home health agencies in New
York must consider a number of issues
when determining how to properly
compensate their employees. For
example, agencies that employ “24-
hour home health attendants” need to
be aware of certain provisions in the
law relating specifically to these work-
ers.’’ First, while the regulations
interpreting New York Labor Laws
(“NYLL”) include a “companionship
exemption” for employees who “live in
the home of an employer for the pur-
pose of serving as a companion to a
sick, convalescing or elderly person,
and whose principal duties do not
include housekeeping,” legal authority
in New York holds that 24-hour home
health attendants are not residential
employees.” As a result, the exemp-
tion does not extend to “sleep-in
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home attendants employed by...vendor
agencies.”* New York law expressly
provides that, even if a 24-hour home
health attendant qualifies for exemp-
tion under the FLSA, overtime must
still be paid under New York law, and
must be calculated at a rate of one and
a half times the New York minimum
wage.” The threshold at which over-
time becomes due is also determined
based on “residential” versus “non-resi-
dential” status. Specifically, NYLL
regulations provide that “the overtime
rate shall be paid for each workweek
for working time over 40 hours for
non-residential employees and 44
hours for residential employees.”*
Therefore, because 24-hour home
health attendants are considered non-
residential employees, overtime must
be paid to these workers for all hours
worked over 40 in a workweek.

Compensability of Sleep Time
Under NYLL

New York law regarding sleep
time for 24-hour home health atten-
dants is currently in flux after a recent
Supreme Court of New York decision
which contradicted statutory lan-
guage, holding that employers cannot
deduct sleep time from hours worked

by attendants who work 24-hours
shifts.’?

With respect to sleep time, the
NYLL regulations provide:

The minimum wage shall be paid
for the time an employee is per-
mitted to work, or is required to
be available for work at a place
prescribed by the employer, and
shall include time spent in travel-
ing to the extent that such
traveling is part of the duties of
the employee. However, a resi-
dential employee--one who lives
on the premises of the employer--
shall not be deemed to be
permitted to work or required to
be available for work: (1) during
his or her normal sleeping hours
solely because he is required to be
on call during such hours; or (2)
at any other time when he or

continued on page 6
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she is free to leave the place of
employment.”

Furthermore, case law and guid-
ance from the New York Department
of Labor (“NY DOL”), provides that
24-hour attendants can be paid for a
13-hour workday, as long as, during
their shift, they are afforded eight
hours of sleep, five hours of which is
uninterrupted, and three hours for
meals.”” Despite this authority, in
Andryeyeva v. New York Health Care,
Inc., the Supreme Court of the State
of New York rejected the “13-hour
workday” rule, holding instead that
24-hour home care attendants must
be paid for each hour of their 24-hour
shift and that the entire 24-hour shift
period must be considered in calculat-
ing overtime.” In that case, the court
certified a class of 1,000 home care
attendants alleging claims of unpaid
wages and overtime. Employers should
be aware that, although on appeal, the
decision is currently good law in New

York.

Compensability of Travel Time
under NYLL

Travel time may also be compen-
sable under New York law. The New
York minimum wage regulations pro-
vide that compensable working time
includes “time spent traveling to the
extent that such traveling is part of the
duties of the employee.” Further-
more, the NY DOL has interpreted
this provision broadly and takes the
position that time spent traveling from
one job site to another during the
work day is compensable if the
employee “is not completely relieved
from duty and cannot effectively use
the time for his own purposes without
restrictions.”* Although normal com-
muting time at the beginning and end
of the workday is not compensable,
time spent during the workday travel-
ing from one assignment to another
would likely be deemed compensable
under New York law unless the

6

temporal gap between assignments is
so great that the employee was able
to use the time for her own purposes
without restriction, such that the
time could effectively be character-
ized as a “split shift.”

Massachusetts

In July 2014, Massachusetts signed
the Massachusetts Domestic Workers’
Bill of Rights into law, which went
into effect on April 1, 2015. While
most domestic workers are covered by
Massachusetts’ minimum wage and
overtime requirements and laws
related to workers’ compensation and
unemployment insurance, the new law
extends anti-discrimination and anti-
harassment laws to domestic workers,
provides coverage under the Massa-
chusetts Maternity Leave Act, and
defines when workers must be paid for
meal breaks, rest periods and other off-
duty time.” Additionally, the law
contains many new obligations,
including recordkeeping and notice
requirements and imposes special obli-
gations on employers who wish to
terminate live-in domestic workers
without cause, a sharp deviation from
the “at-will” employment status of
most employees.* Additionally, the
law also gives domestic workers a right
to privacy, a statutory protection
which does not exist in Massachusetts
for any other class of employees.”
Among the protections provided, Mas-
sachusetts employers should pay
particular attention to the consider-
ations discussed below.*

Coverage under the Massachusetts
Domestic Workers’ Bill of Rights

The new law defines a “domestic
worker” as “an individual or employee
who is paid by an employer to perform
work of a domestic nature within a
household including, but not limited
to: (i) housekeeping; (ii) house clean-
ing; (iii) home management; (iv)
nanny services; (v) caretaking of indi-
viduals in the home, including sick,
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convalescing and elderly individuals;
(vi) laundering; (vii) cooking; (viii)
home companion services; and (ix)
other household services for members
of households or their guests in pri-
vate homes.”” A covered “employer”
is “a person who employs a domestic
worker to work within a household
whether or not the person has an
ownership interest in the household;
provided, however, that an ‘employer’
shall not include a staffing agency,
employment agency or placement
agency licensed or registered pursuant
to chapter 140 or an individual to
whom a personal care attendant pro-

vides services.”*

Agencies that directly employ
domestic workers are no longer
allowed licensure or registration in
Massachusetts; therefore, “[d]Jomestic
[e]mployee does not include a person
who performs services of a domestic
nature as an employee of the business
that places him or her.”¥
home care agencies that directly
employ their workers are no longer
considered to be employment or
placement agencies, home care
employers are not exempt from the

Domestic Workers’ Bill of Rights.”

Because

Notice Requirement under
Massachusetts Law

One provision under the new law
requires that, at the outset of a domes-
tic worker’s employment, he or she
must be given a notice that “contains
all applicable state and federal laws
that apply to the employment of
domestic workers.”! Additionally, if
the employee works for 16 hours or
more in a week, he or she must be pro-
vided a detailed 10-point notice, made
specifically for that employee. The
notice must identify: (i) the employ-
ee’s rate of pay, including overtime and
additional compensation for added
duties or multilingual skills; (ii) the
employee’s working hours, including
meal breaks and other time off; (iii) if
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applicable, the provisions for days of
rest, sick days, vacation days, personal
days, holidays, transportation, health
insurance, severance, yearly raises
and, whether or not earned, vacation
days, personal days, holidays, sever-
ance, transportation costs and if
health insurance costs are paid or
reimbursed; (iv) any fees or other
costs, including costs for meals and
lodging; (v) the responsibilities asso-
ciated with the job; (vi) the process
for raising and addressing grievances
and additional compensation if new
duties are added; (vii) the right to
collect workers’ compensation if
injured; (viii) the circumstances
under which the employer will enter
the domestic worker’s designated liv-
ing space on the employer’s premises;
(ix) the required notice of employ-
ment termination by either party;
and (x) any other rights or benefits
afforded to the domestic worker.

Compensability of Meal, Sleep,
and Other Off-Duty Time under

Massachusetts Law

Employers should note that the
new law also regulates home health
workers’ meals, sleep and break times.
Massachusetts law requires that no
employee work for more than six
hours during a calendar day without a
meal break of at least 30 minutes.’
Although a meal break may generally
be unpaid, under the Domestic Work-
ers’ Bill of Rights, “working time” also
includes “meal periods, rest periods
and sleeping periods unless a domestic
worker is free to leave the employer’s
premises and use the time for the
domestic worker’s sole use and benefit
and is completely relieved of all work-
related duties.””® Domestic workers
who are on duty for 24 consecutive
hours or more are required to be paid
for all meal and rest periods, including
time spent sleeping, unless a prior writ-
ten agreement is made.’* If a worker
agrees to an unpaid “sleeping period,”
the period can be no more than eight
hours per day.” In the event that a
domestic worker does not reside on
the employer’s premises, and is on
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duty for less than 24 consecutive
hours, “the employer shall pay the
domestic worker for all hours as work-
ing time under [the Massachusetts
Minimum Wage law| and regulations
promulgated under [the Massachusetts
Minimum Wage law].”® Furthermore,
domestic workers who work 40 hours
or more in a week must be given at
least 24 consecutive hours off each
calendar week, and at least 48 consec-
utive hours off each calendar month.
The worker can agree to work during
this time off, but the agreement must
be in writing, and the worker must be
paid time-and-a-half for those hours.

Split Shifts and Travel Time under
Massachusetts Law

While not addressed in the
Domestic Workers” Bill of Rights,
Massachusetts law provides that “an
employee required or directed to travel
from one place to another after the
beginning or before the close of the
work day shall be compensated for
travel time and shall be reimbursed for
all transportation expenses.””’ Addi-
tionally, split-shift travel, common in
the home care industry, need not be
compensated if the employee is off-
duty between shifts.*®

Other Special Protections under
Massachusetts Law

The law also provides special
protection, upon termination, to a
domestic worker who resides in the
employer’s household. If the employer
terminates such an employee without
cause, the employee must receive
written notice. He or she also will be
entitled to at least 30 days of lodging,
either on-site or in comparable off-
site conditions, or two weeks of
severance pay. Notice or severance
are not required “in cases involving
good faith allegations that are made
in writing with reasonable basis and
belief and without reckless disregard
or willful ignorance of the truth that
the domestic worker has abused,
neglected or caused any other harmful
conduct against the employer, mem-
bers of the employer’s family or
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individuals residing in the employer’s
home.”” Furthermore, a domestic
worker can request a written evalua-
tion of his or her work performance
after three months of employment
and annually thereafter. He or she
can also inspect and dispute the writ-
ten evaluation.®

California

In California, Wage Order No. 15
applies to “all persons employed in
household occupations whether paid
on a time, piece rate, commission, or
other basis, unless such occupation is
performed for an industry covered by
an industry order of the [Industrial
Welfare] Commission . . . .”®" Under
the order, “household occupations”
include, among other things, com-
panions, practical nurses, and other
similar occupations.®” The Wage
Order defines “hours worked” to
include “the time during which an
employee is subject to the control of
an employer, and includes all of the
time the employee is suffered or per-
mitted to work, whether or not
required to do so.”®

Domestic Work, Domestic Work
Employees, and Personal Attendants

Under California law, “domestic
work” means “services related to the
care of persons in private households
or maintenance of private households
or their premises.”® Domestic work
occupations include “childcare provid-
ers, caregivers of people with disabilities,
sick, convalescing, or elderly persons,
house cleaners, housekeepers, maids,
and other household occupations.”® A
“domestic work employee” is “an indi-
vidual who performs domestic work and
includes live-in domestic work employ-
ees and personal attendants.”®

A substantial portion of caregiv-
ers employed by home care companies
may qualify as personal attendants.
While personal attendants are exempt
from some of the requirements of
Wage Order No. 15, on January 1,
2014, California enacted the Domestic
Worker Bill of Rights Act, which

continued on page 8
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extended overtime obligations to per-
sonal attendants.’” The Act provides:
“A domestic work employee who is
a personal attendant shall not be
employed more than nine hours in any
workday or more than 45 hours in
any workweek unless the employee
receives one and one-half times the
employee’s regular rate of pay for all
hours worked over nine hours in any
workday and for all hours worked more
than 45 hours in the workweek.”®

Under the Domestic Worker Bill
of Rights, a “personal attendant” is
someone who: (1) is employed by a
private householder or by any third-
party employer recognized in the
healthcare industry to work in a pri-
vate household; (2) supervises, feeds,
or dresses a child or person who needs
supervision due to advanced age,
physical disability, or mental defi-
ciency; and (3) performs these duties
at least 80 percent of the time.*”

An individual who qualifies as a
personal attendant is entitled to over-
time compensation after nine hours
worked in a day or 45 hours worked
in a workweek, regardless of whether
the personal attendant is also a live-
in employee.” California law permits
a personal attendant to perform gen-
eral housekeeping duties so long as
the time spent on these tasks does not
exceed 20 percent of the total weekly
hours worked.” If an employee per-
forms general housekeeping duties
more than 20 percent of the time, the
personal attendant status is lost and
the employee must be compensated in
accordance with the Wage Order, not
the new law. This applies whether the
employee is a live-in or not.

Compensating Personal Attendants,
Live-In Employees, and Non-
Live-In Employees

If an employee meets the defini-
tion of a “personal attendant,” an
employer must compensate him or
her differently from other domestic
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employees, whether or not the per-
sonal attendant must live with the
client. Personal attendants receive
1.5 times the regular rate for hours
worked in excess of nine hours in a
day or 45 hours in a workweek under
the new law.”

Under California law, live-in
employees who do not fall under the
“personal attendant” category are sub-
ject to Wage Order No. 15 and are
thereunder entitled to time and one-
half their regular rate of pay for hours
worked over nine in one day.” Live-
in employees cannot be required to
work more than five days in one
workweek without 24 consecutive
hours of off-duty time, except in
emergencies.”* For the first nine hours
worked on the sixth and seventh con-
secutive day of the workweek, live-in
employees are entitled to time and
one-half their regular rate of pay, and
for all hours in excess of nine on the
sixth and seventh consecutive day of
a workweek, they are entitled to two
times their regular rate of pay. Addi-
tionally, for each workday of 24 hours,
a live-in employee must have at least
12 consecutive hours of off-duty time,
unless the employee has at least three
hours of non-duty time during the
12-hour-span of work (these hours
need not be consecutive), which is
mutually agreed upon by the parties.
If the employee is required or permit-
ted to work during scheduled off-duty
hours or the 12 consecutive off-duty
hours, he or she is entitled to one and
one-half times his or her regular rate
of pay for such time.

Non-live-in employees are enti-
tled to one and one-half times their
regular rate of pay for hours over eight
in any workday, for hours over 40 in
any workweek, and for the first eight
hours worked on the seventh consec-
utive workday in a workweek.” These
employees are entitled to twice their
regular rate for all hours worked in
excess of 12 in any workday and all
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hours in excess of eight on the sev-
enth consecutive workday in a
workweek.” However, if a live-in or
non-live-in employee can also be cat-
egorized as a personal attendant, then
an employer must pay 1.5 times the
regular rate in excess of nine hours
worked in a workday and 45 hours
worked in a workweek.

Compensability of Sleep Time
Under Cadlifornia Law

As in New York, a recent court
decision has called into question
whether or not sleep time is compen-
sable under state law. Although
historically California home care
employers have deducted eight hours
of sleep time from hours worked for
live-in and 24-hour caregivers, the
California Supreme Court’s decision
in Mendiola v. CPS Security Solutions,
Inc.,”" stands for the proposition that
California courts will not incorporate
a federal standard concerning what
time is exempt from compensable
time without convincing evidence of
the Industrial Welfare Commission’s
(“IWC”) intent to exempt the same.
In Mendiola, the court concluded that
the security guard plaintiffs’ “
time constituted hours of work, and
because the Wage Order at issue in
the case (Wage Order No. 4), con-
tained no analog to the federal
regulation allowing for the exclusion
of sleep time for employees who are
on duty for more than 24 hours, the
court concluded that there is no evi-
dence that IWC intended to permit
the exclusion of sleeping time under
that order.™

on call”

The Mendiola court reiterated
that the factors considered in deter-
mining what constitutes hours of
work include whether:

1. there was an on-premise living
requirement;

2. there were excessive geographic
restrictions on an employee’s
movements;
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3. the frequency of calls was unduly
restrictive;

4. afixed time limit for an employee’s
response was unduly restrictive;

5. the on-call employee could easily
trade on-call responsibilities;

6. the use of a pager could ease the
restrictions; and

7. the employee actually engaged in
personal activities during “on call”
time.

Applying these factors, the court
determined that the guards’ “
time constituted hours worked under
California law because the guards
were required to stay on the worksite
unless the defendant gave them per-
mission to leave.

on call”

Critically for home health
employers, live-in caregivers’ sleep
may be interrupted by a call to duty at
night, to which the caregivers are
required to respond immediately. Fur-
thermore, the employees are generally
not permitted to leave without per-
mission and without replacement.
Therefore, it seems likely that a court
would find that the sleep time in
these circumstances would be hours
worked and should be compensated
under Mendiola. Furthermore, Wage
Order No. 15 does not explicitly pro-
vide for the exclusion of sleep time;
therefore, an agreement to exclude
sleeping time would likely be found
invalid under the Mendiola decision
in the absence of any California law
providing for such an agreement.”

Compensability of Travel Time
under California Law

Under California law, time spent
traveling where an employee is “sub-
ject to the control of the employer” is
compensable time.*® In a 1989 opin-
ion letter, the Division of Labor
Standards Enforcement (“DLSE”)
stated that that employees were enti-
tled to compensation for time spent
engaged in general work-related
travel (via automobile, airplane, etc.),
even if they were merely passengers
and performed no work because since
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the employees traveled “at the direc-
tion of the employer,” the employees
were necessarily subject to the
employer’s control during their travel
time and should be compensated.®
While traditional commute time
(commuting to the first jobsite in the
morning and home from the last job-
site in the evening) is generally not
compensable, more than de minimis
work during a commute will convert
commute time to compensable time.*

Conclusion

While the Home Care Association
of America decision prevented the
elimination of the companionship
exemption for third-party agencies
from taking effect on January 1, 2015,
the DOL is appealing the decision
and the eventual outcome is not cer-
tain. Even if the decisions vacating
the Final Rule stand, the DOL has
increased its focus on the home health
industry in recent years — and that is
unlikely to change. To guard against
potential challenges to their pay prac-
tices, employers should document the
steps they take in their analysis when
determining the applicability of the
exemption. Furthermore, to strengthen
their position in the event of a lawsuit,
employers should enter into agreements
with their employees setting forth the
compensation terms and ensuring that
the requirements for a reasonable agree-
ment under the regulations are met. A
robust recordkeeping practice, includ-
ing recording hours of work and tasks
performed, is also essential to ensure
that employees continue to qualify for
the exemption and to defend against
challenges to it.

In addition to considerations of
federal law, employers and their counsel
need to be aware of the complex issues
that can, and often do, arise under the
various states’ laws. Because of the com-
plexity of some of these state statutes,
and the nuances involved in the inter-
action of states’ laws with the federal
laws governing the payment of wages,
compliance is difficult, at best. Attorneys
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advising home health employers should
continue to monitor federal and state
legal developments regarding these com-
plex and rapidly-changing requirements.
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of trade secrets. Ms. Creasy counsels

employers to ensure compliance with

federal and state laws relating to wage and

hour practices, anti-discrimination and

anti-harassment policies, restrictive cove-

nants, pre-employment screening and
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